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ANCTPAKT

CamoonpepenyBateTo e npaBo Ha CeKoj Hapoj W Hauuja BO CBETOT CaMOCTOjHO fAa
OANyyyBa 3a cBojata cyabuHa. Mo npuHuun Ha camoonpepenyBate ce nogpasbupaat
CnefHuUBe MNpaBa: NMpaBoO Ha OTLeNyBawe M CO3[ABAtbe HE33aBUCHA HALMOHANHA [PXKaBa,
NpaBo Ha COeQNHYBatbe CO [PYri HAPOAY, NPaBO HAa EKOHOMCKO CaMOOMpefenyBatbe, Kako u
npaBo Ha U360p Ha onwTecTBEHO U NoAMTUYKO ypepyBate. Mosenbata Ha OOH npasoto Ha
camoonpepenysate ro CnoMHya Bo uneHot 1 u 55, Ho 6e3 peduHuuunja 33 camuoT noum.
MoumoT ,Hapog" ce’ noBeke MOXe fa CE MPUMEHM HA €THO-KYNTypHUTE FPyny BO PaMKMUTE Ha
npxasata. [lpaBoTo Ha camoonpefesnyBatbe MMa BHATPeWHU W HA[BOPELHM ACMeKTH.
HagBopewHuTe acnekTM ce OfHecyBaaT Ha NpaBOTO Ha HApojoT fja ro ofpepat
MeryHapofHMOT cTaTyc Ha Teputopujata. 0OBOj acmekT ro yxuBaaT HapoAuTe Of
HecamoynpaBHWTE ~TEpUTOPUM, HACENEHMEeTO Ha CyBEPeHM U HE3aBUCHU  [PXKaBM,
TEPUTOPUjaNHO CKOHLEHTPUPAHA NONynawuuja UCKNYYEHW Of jaBHUOT U MONUTUYKMOT XKUBOT U
HaceneHMeTo Ha KOHCTUTYTUBHA eAMHMLA Ha eTHUYKa (efepaluja BO MPOLEC HA pacnararbe.
Bo cute octaHati cnyyau, npu3HaBambeTo Ha MPaBOTO HAa HApOAMTE HA CaMOOMpefesnyBatbe
HeMa BNMjaHWe Ha TEepUTOPMjanHMOT WHTErpuTeT Ha CyBEpeHaTa M He3aBUCHATa ApXKaBa.
WHTepHuTe acnekT Ha NpaBOTO Ha caMoompefenyBake o NpU3HABAa NPaBOTO Ha CUTe
rparaHu cnobogHo fa ro ofpeayBaaT CBOjOT MOMUTUYKM CTATYC U CNOBOAHO MOCTUTHYBatbE HA
eKOHOMCKIOT, OMWITECTBEHUOT U KyNTypHUOT pa3Boj. CenapaTu3moT e 3anarae 3a coctojbara
Ha KyNTypHUTE, ETHUYKUTE, NIEMEHCKUTE, BEPCKUTE UM MONUTUYKA aBTOHOMM] HA OfpefeHa
rpyna (pacHe, eTHuuKa), Bypu u 6aparbe 3a NOJHO MOMUTMYKO OTLENyBate U hopMUpatbe Ha
HoBa ppxasa. CenapaTucTuukute bGaparba 3aBUCM Of PasfMYHU €KOHOMCKM, MOJUTUYKU U
counjaniu caktopu. [MpouecoT Ha [e3uHTErpauMja M pacnaramweto Ha jyrocnoBeHckaTa
denepaumja 3anoyHa Ha 25 jynu 1991 roguHa. Tpynot uma 3a uen fa ru faje MefyHapoaHo-
NpaBHUTE HOPMU Ha MPaBOTO Ha CaMOONpefenyBatbe U BO TOj KOHTEKCT Aa fAaje KpaTok
rpernen Ha NpoLecoT Ha Ae3UHTerpaLyuja Ha NopaHellHaTa jyrocioBeHcka depepaumja.
Knyunu 360poBu: ceuecuja, npaso Ha camoonpefenysate, gesunterpaymja, COPJ;
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International law recognizes a right of cultural security for national, ethnic, cultural,
religious and linguistic minorities. The decentralization of power to local communities
increases the possibilities that minority groups may participate effectively in decision-
making processes, concerning, for example, language and education policy.* For a number
of ethno-cultural groups, the desire for political self-government forms part of the
collective identity of the group.* Members of the group consider that ,the political and the
national unit should be congruent'™, and that borders should be drawn, and institutions
arranged, ,to allow the group political freedom from domination by other groups™®. In
other words, each ,nation“should have its own State, if it so desires.*/

Ethno-cultural groups demanding territorial self-government consider themselves, in
the nomenclature of international law, ,peoples’(or ,nations’) rather than ,minorities"“,
Reference is made to the right of peoples to self-determination.*® The rights of persons
belonging to minorities and the rights of peoples are related, but distinct.® The rights of
minorities do not include the right to self-government, either in the form of separation or
secession (sovereign self-determination)™, or territorial autonomy within the State (less-
than-sovereign self-determination)2. This paper examines the right of peoples to self-
determination, secession and disillusion - case of former Yugoslavia.

Demands for separation, secession or territorial self-government by ethno-cultural
groups rely on a ,reinterpretation of the principle of the self-determination of nations">
Where politically feasible, and consistent with the allies’ strategic interests, boundaries
were drawn to coincide with ethno-cultural identity. Ethnically homogenous ,Nation“States

5 Asbjorn Eide, ‘Commentary to the Declaration on the Rights of Persons Belonging to National or Ethnic, Religious and
Linguistic Minorities’, UN Doc. E/CN.4/Sub.2/AC.5/ 2001/2, 2 April 2001, part. 46.

" | arry Diamond and Marc Plattnerv (eds.), Nationalism, ethnic conflict and democracy (Baltimore: Johns Hopkins

University Press, 1994), p. 3, at pp. 11-12. Monty Marshall and Ted Robert Gurr, Peace and conflict 2003 (College Park, MD:
University of Maryland, Center for International Development and Conflict Management, 2003);

% Ernest Gellner, Nations and nationalism (Oxford: Blackwell, 1983), p. L.

"€ Jacob Levi, The multiculturalism of fear (Oxford: Oxford University Press, 2000}, p. 137.

" Thomas Franck, The empowered self: law and society in the age of individualism (Oxford: Oxford

University Press, 2001), p. 23.

"8 Gee David Copp, ‘International law and morality in the theory of secession’ (1998) 2 Journal of Ethics 219, 227.

" Gerry Simpson, ‘The diffusion of sovereignty’ (1996) 32 Stamford Journal of International Law 255, 274-5.

" Human Rights Committee, General Comment No. 23, ‘Rights of minorities (Article 27), adopted 8 April 1994, reprinted in
‘Compilation of General Comments and General Recommendations adopted by human rights treaty bodies’, UN Doc.
HRI/GEN/1/Rev.7, 12 May 2004;

BHuman Rights Committee, General Comment No. 23, ‘Rights of minorities (Article 27)’, part. 3.2: the enjoyment of the rights
of persons belonging to minorities in Article 27 of the International Covenant on Civil and Political Rights ‘does not prejudice
the sovereignty and territorial integrity of a State party'.

2 No right of autonomy can be read into Article 27 of the International Covenant on Civil and Political Rights, adopted by GA
Res. 2200A (XXI), 16 December 1966, in force 23 March 1976;

153 Donald Horowitz, ‘The cracked foundations of the right to secede’ (2003) 14 Journal of Democracy 5, 5.
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were created following the collapse of the multi-national Hapsburg, Ottoman, Russian and
German Empires: Romania as a State for Romanians, for example. The application of the
national self-determination principle sought, on objective criteria, to identify ,Nations",
and to recognize their sovereign and independent existence.

No legal right of national self-determination was recognized in the Covenant of the
League of Nations, or in general international law. According to its Charter, one of the
purposes of the United Nations is to ,develop friendly relations among nations based on
respect for the principle of equal rights and self-determination of peoples”” The
expression ,equal rights and self-determination of peoples‘is not defined. No right of
peoples to self-determination is recognized in the Charter, although the principle underpins
Chapters XI and XII of the Charter.

The contemporary position in international law on the right of peoples to self-
determination is expressed in Article 1, common to the International Covenants: ,All
peoples have the right of self-determination. By virtue of that right they freely determine
their political status and freely pursue their economic, social and cultural development. “*®
The term ,people” is not defined in the International Covenants, although Article 1(3)
confirms that the term includes the peoples of trust and non-self-governing territories.”
The Human Rights Committee has confirmed that the term ,peoples‘includes the
populations of sovereign and independent States. With regard to Article 1(1), the Human
Rights Committee has requested States parties to describe the constitutional and political
processes which in practice allow the exercise of the right of peoples to self-
determination,® and complained that ,many (States parties) completely ignore Article 1,
provide inadequate information in regard to it or confine themselves to a reference to
election laws"® With the exception of indigenous peoples (below), the Human Rights
Committee has not made a definitive determination that the term ,peoples” may include
groups within the State, although in its Concluding Observations on Yugoslavia, the
Committee referred to ,all the peoples” within the territory of the former Yugoslavia.'®
Additionally, the Committee on Economic, Social and Cultural Rights has referred to ,the

B Nathaniel Berman, ‘Sovereignty in abeyance: self-determination and international law’ (1988) 7 Wisconsin

International Law Journal 51, 91;

55 Article 1(2) of the Charter of the United Nations, adopted 26 June 1945, in force 24 October 1945,

56 Article 1(2), common to the International Covenant on Economic, Social and Cultural Rights and the International Covenant
on Civil and Political Rights, adopted by GA Res. 2200A (XXI), 16 December 1966, in force 23 March 1976.

57 Article 1(3),Ibid;

" Human Rights Committee, General Comment No. 12, ‘Article 1 (right to self-determination)’, adopted 13 March 1984,
reprinted in ‘Compilation of General Comments and General Recommendations’, p. 134, part. 4.

" bid., part. 3.

%0 Human Rights Committee, Concluding Observations on Yugoslavia, UN Doc. CCPR/C/ 79/Add.16, 28 December 1992, part.
L
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culture of individuals, minorities, peoples and communities”, and ,the affected peoples of
that State”® The consequences of recognizing a group within the State as a ,people”, with
a right to self-determination, are not clear. It might, for example, require the
reconfiguration of constitutional structures to accommodate the ,multi-nation“character of
the State.

The General Framework Agreement for Peace in Bosnia-Herzegovina (Dayton Peace
Agreement) refers to the ,Bosnians”, Croats, and Serbs, as constituent peoples (along with
others)"®® Representatives of the Bosnian, Croat and Serb communities share political
power. The 1991 Constitution of the Former Yugoslav Republic of Macedonia identified the
Macedonians as the only constituent nation of the Macedonian State. This led to tensions
with the ethnic-Albanian minority, who demanded designation as a ,constituent people”.*®
The ,Framework Agreement“which resolved the crisis considers only that the ,multiethnic
character of Macedonia's society must be preserved and reflected in public life"®

Alternately, the recognition of a right of self-determination for peoples within the
State might provide a legal basis for secession.® Finally, the recognition of a right of self-
determination may require the introduction of territorial autonomy. Given that ,national
identity”, as opposed to other forms of ethno-cultural identity, includes a collective desire
for self-government, any constitutional arrangement should establish self-government
regimes for each constituent ,people” or ,nation”. Failure to do so might provide a
legitimate basis for secession.'®®

International law distinguishes between acts of separation and acts of secession.
Separation is a process whereby a new sovereign and independent political unit is created
with the consent of the existing State.' Secession refers to the situation where a new
State is established and recognized without the consent of the ,parent “State.®® The
international legal status of a State remains unaffected by the separation or secession of
part of its territory. State practice indicates that there are few legal limitations on the

1! Committee on Economic, Social and Cultural Rights, General Comment No. 8, ‘The relationship between economic sanctions
and respect for economic, social and cultural rights’, reprinted in ‘Compilation of General Comments and General
Recommendations', p. 51, part. 7.

182 General Framework Agreement for Peace in Bosnia-Herzegovina, 35 ILM (1996) 89.

'8 Farimah Daftary, ‘Conflict resolution in FYR Macedonia: power-sharing or “civic approach”, (2001) 12 Helsinki Monitor 291,
300.

"% Framework Agreement (Macedonia), 13 August 2001;

% Donald Horowitz, ...

1% Robert Howse and Karen Knop, ‘Federalism, secession, and the limits of ethnic accommodation: a Canadian perspective’
(1993) 1 New Europe Law Review 269, 312.

"7 Crawford, The creation of states in international law, p. 214.

188 James Crawford, ‘State practice and international law in relation to secession’ (1998) 69 British Year Book of International
Law 85, 85-6
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ability of States to create new States through the grant of territory, although there must be
evidence that the establishment of a new sovereign and independent State reflects the
political will of the relevant population.

Few State constitutions recognize a right of separation for part of the State.®® The
permanence of State borders is one of the fundamental givens of political life.”® A
procedure for separation is established, requiring a two-thirds majority of the members of
the Legislative Council of the Nation, Nationality or People concerned, and the support of a
majority of voters in a referendum on the question of secession."”

Democratic theory has failed to delimit, with any clarity, the circumstances in which
a right of separation or secession should be recognized by democratic governments."”
According to the ,illegal taking”model, secession is permitted where the territory has been
unjustly incorporated into the State. The ,pact‘model recognizes a unilateral right of
secession for the constituent territories and/or peoples of ethnic federations. A right of
secession exists for those territories and/or peoples which were party to the original
agreement by which the State was constituted, when the terms of the constituting pact are
breached. According to the ,misconduct”model, where a State fails to recognize and protect
the ,universal equal rights of individuals”, a right of secession exists for the members of a
group who do not enjoy equal rights. Secession is a remedy of last resort, available to the
.Collection of individuals whose rights have been systematically violated by the state, and
the territory to be carved out is the land inhabited by the affected group”!” The
.plebiscitary’model arques that a right of secession should be recognized where a majority
of a territorially concentrated group expresses a desire to establish a sovereign and
independent State, through referendums or elections. The ,plebiscitary“model draws on the
contractual model of democracy, and may in principle be applied to a single individual. Any
group of citizens that withdraws its consent to the legitimate authority of the State enjoys,
on that basis alone, a right of secession. The ,national self-determination“model of
secession argues that the right applies only to ,nations": each ,nation“should have its own
State, if it so desires. Related to the national self-determination model is the ,failure of
recognition“model of secession. According to this model, a multi-nation State should be

1% Vicki Jackson, ‘Comparative constitutional federalism and transnational judicial discourse’ (2004) 2 International Journal of
Constitutional Law, p. 91;

" Michael Hechter, Containing nationalism (Oxford: Oxford University Press, 2000), p. 78. See also Ruth Lapidoth, Autonomy:
flexible solutions to ethnic conflicts (Washington, DC: United States Institute of Peace Press, 1996), p. 202.

" Article 60 of the Constitutional Charter of Serbia and Montenegro;

"2 Diane Orentlicher, ‘Separation anxiety: international responses to ethno-separatist claims’ (1998) 23 Yale Journal of
International Law 1, 46.

5 Allen Buchanan, ‘Democracy and secession’, in Margaret Moore (ed.), National self-determination and secession (Oxford:
Oxford University Press, 1998), p. 14, at p. 25.
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(re)configured so that its multi-national character is both recognized and accommodated.”

The State should introduce ,meaningful constitutional arrangements that recognize the
distinct national identity of the secessionist group”.” Given that the group has expressed,
as part of its identity, a collective desire for self-government,”® the constitutional
arrangement must establish a self-government regime for the people demanding the right
to self-determination.”

The ,failure of recognitionmodel considers that a failure to accord rights of self-
government justifies, as a remedy of last resort, a right of secession. When politicians and
political philosophers talk about a ,right of secession”, they are concerned to establish a
moral right, from which legal consequences should flow. A moral right of secession may
create an obligation on the State to grant independence, or for the international community
to recognize the secessionist entity as sovereign and independent, irrespective of the
attitude of the existing sovereign authorities. This is not the position under international
law. For a new State to be established, it must possess the relevant criteria of statehood:
(a) a permanent population; (b) a defined territory; (c) government; and (d) a capacity to
enter into relations with other States”® These criteria are based on the principle of
Leffectiveness among territorial units".”® The secessionist territory must demonstrate that
it has effective and independent political control. This is a necessary, but not a sufficient
criterion for the establishment of a new sovereign and independent State. Without the
consent of the existing State, the international community will not recognize secessionist
territories as sovereign and independent States. There are a large number of secessionist
territories that have not been recognized as sovereign and independent States. '** There is

" Alain Gagnon and James Tully (eds.), Multinational democracies (Cambridge: Cambridge University Press, 2001), p. 1, at p. 3.
1 patten, ‘Democratic secession from a multinational state’, 563.

"% Ibid,, 567.

7 Ibid., 564-5.

U8 Article 1 of the Montevideo Convention on the Rights and Duties of States, adopted 26 December 1933: reprinted (1934) 28
(Supplement) American Journal of International Law 75.

"According to Brad Roth, they collapse into one: ‘such population and territory as are found under the effective control of an
independent government': Brad Roth, Governmental illegitimacy in international law (Oxford: Oxford University Press, 2000),
p. 130.

180 Examples of secessionist territories that have not been recognized include Tibet (China), Katanga (Congo), Biafra (Nigeria),
Kashmir (India), East Punjab (India), the Karen and Shan States (Burma), Turkish Federated State of Cyprus (Cyprus), Tamil
Elam (Sri Lanka), South Sudan (Sudan - Sudan - independent state as of June 2011), Somaliland (Somalia), Bougainville (Papua
New Guinea), Kurdistan (Iraq/Turkey), Republika Srpska (Bosnia and Herzegovina), Chechnya (Russian Federation), Kosovo
(Serbia), Abkhazia (Russian Federation), South Ossetia (Russian Federation - if one uses same approach, and considers Kosovo
to be part of Serbia - which it at least technically is not - then it is necessary to view Abkhazia and S. Ossetia as part of
Georgia, where from they were taken violently by Russian troops, still deployed there; Nagorno-Karabakh (Azerbaijan - de
facto under Armenian administration/occupation) and Democratic Republic of Yemen (Yemen - both countries reunited, and
they are currently one country, internationally recognized): Crawford, ‘State practice and international law in relation to
unilateral secession’, Expert Opinion, ibid., part. 50.
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no general right of secession in international law. The principle of sovereign equality of
States includes the recognition that the territorial integrity of the State is ,inviolable"®!
Any measure aimed at the disruption of the territorial integrity of a State ,is incompatible
with the purposes and principles of the Charter”® States must refrain from any act aimed
at the ,disruption of the national unity and territorial integrity of any other State"®® This
position applies in respect of support for secessionist movements, and the premature
recognition of the secessionist unit.®

International law recognizes the possibility of establishing new sovereign and
independent States through an act of separation, but not secession. The distinction
between the two lies in the attitude of the ,parent t"State. No right of secession is
recognized for any ,group”, notwithstanding the possibility that ethno-cultural groups may
be recognized as peoples. This position applies equally to ,territories” in which the members
of an ethno-cultural group constitute the majority, including the constituent units of an
ethnic federation:® a federal State in which the constituent units approximate to the
distribution of national, ethnic, cultural, religious or linguistic groupings, and which reflect
the ethno-cultural identity of the majority group in the constituent entity. International law
does not recognize any right of secession for the territories or peoples that were party to
the original agreement (or subsequent agreements) by which the State was constituted.

In cases of dissolution, there is no State from which the separatist entity can seek
consent for its separation. In the process of dissolution, the existing State ceases to exist. It

BLGA Res. 2625 (XXV), adopted 24 October 1970, ‘Declaration on Principles of International Law Concerning Friendly Relations
and Co-operation among States in Accordance with the Charter of the United Nations'.

2 |bid.

% Ibid.

18 A state is a political community, within whatever territorial boundaries, that existing states collectively decide ‘ought to be
self-governing: Roth, Governmental illegitimacy in international law, p. 131. Cf. Conference on Yugoslavia Arbitration
Commission: Opinions on Questions Arising from the Dissolution of Yugoslavia, 31 ILM (1992) 1488, Opinion No. 8, part. 2:
‘while recognition of a state by other states has only declarative value, such recognition, along with membership of
international organizations, bears witness to these states’ conviction that the political entity so recognized is a reality and
confers on it certain rights and obligations under international law.’

"% A number of ethnic federations have proved to be politically unstable, including Nigeria, Pakistan, India, Malaysia, Canada
and Belgium - Belgium - “politically unstable” is too strong judgment to be implemented to these countries, where ethnic
tensions occur from time to time, but all of them are currently far from lack of stability or secession of certain parts -
probably with the exception of Nigeria, where confrontation of Moslems and Christians are growing esp. in the North Similar
degree of ethnic minorities ‘claims for more rights up to secession occur periodically in many unitary states - Romania,
Bulgaria, Italy (North-South), Spain, Slovakia, to list only European ones, as well as Great Britain and Germany, which are quasi
federative. It is necessary to approach such claims carefully, and to look in more details whether these are produced by certain
radical elites, like in the cases with Basques in Spain, Kurds in Turkey, and IRA fighters in N. Ireland, while majority of the
population seems more or less satisfied with the status quo. The States of the former Soviet Empire comprised six unitary
States and three ethnic federations. The six are now five, following the reunification of Germany. The three ethnic federations
are now twenty-three, following the dissolution of the Union of the Soviet Socialist Republics (USSR), the Socialist Federal
Republic of Yugoslavia and Czechoslovakia.
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is replaced by new sovereign and independent entities.® There is no Continuer State. The
act of dissolution may be voluntary or involuntary. In the case of ethnic federations, the
dissolution of the ,parent” State will see the emergence of territories which approximate to
the distribution of ethno-cultural groupings as sovereign and independent ,Nation” States.
Where the constituent entities and peoples are able to provoke the dissolution of the
State,"” they enjoy a de facto right of secession.

The ,Nation” States of Croatia, Slovenia, and the Former Yugoslav Republic of
Macedonia, as well as the ,multi-Nation" States of Bosnia and Herzegovina and Serbia and
Montenegro,®® emerged from the dissolution of the Socialist Federal Republic of
Yugoslavia,'® which was provoked by the secessionist efforts of Croatia and Slovenia, who
declared their independence on 25 June 1991. All of the States were successor States.”* The
international community did not recognize Serbia and Montenegro as the successor to the
Socialist Federal Republic of Yugoslavia.*"

On 27 August 1991, the European Community established a Peace Conference on
Yugoslavia, including an Arbitration Commission, comprising five Presidents from among
the various Constitutional Courts of the EC States. The Arbitration Commission was known
as the Badinter Commission after its president.* In its Opinion No. 1, adopted on 29
November 1991, the Arbitration Commission opined that, in accordance with the principles

1% The dissolution of a State ‘means that it no longer has legal personality’: Conference on Yugoslavia Arbitration Commission:
Opinions on Questions Arising from the Dissolution of Yugoslavia, 31 ILM (1992) 1488, Opinion No. 8, part. 2.

"7 This may occur, as in the Socialist Federal Republic of Yugoslavia, in the form of peripheral dissolution, where units beyond
the centre seek to separate, or in the form of dissolution from the centre, where the core federal unit seeks to separate from
the sovereign polity: Daniele Conversi, ‘Central secession: towards a new analytical concept? The case of former Yugoslavia'
(2000) 26 Journal of Ethnic and Migration Studies.

"8 In April 1992, Serbia and Montenegro (separate republics in the Socialist Federal Republic of Yugoslavia) joined together to
form the Federal Republic of Yugoslavia. On &4 February 2003, the State changed its name to ‘Serbia and Montenegro'and later
Montenegro emerged as sovereign state.

1% Marc Weller, ‘The international response to the dissolution of the Socialist Federal Republic of Yugoslavia’ (1992) 86
American Journal of International Law 569, 569. Also Biserko, Sonja (ed.). Yugosiavia: Collapse, War Crimes. Belgrade: Centre
for Anti-War Action, 1993.

1% Conference on Yugoslavia Arbitration Commission: Opinions on Questions Arising from the Dissolution of Yugoslavia, 31 ILM
(1992) 1488, Opinion No. 9, part. 1

BISC Res. 777 (1992), part. 1; and GA Res. 47/1, adopted 22 September 1992,'Recommendation of the Security Council of 19
September 1992', part. 1. See also GA Res. 55/12, adopted 1 November 2000, ‘Admission of the Federal Republic of Yugoslavia
to membership in the United Nations'.

"2 Alain Pellet, The Opinions of the Badinter Arbitration Committee: a second breath for the self-determination of peoples’
(1992) 3 European Journal of International Law 178. Also Cohen, Lenard. J. Broken Bonds. The Disintegration of Yugoslavia.
Boulder: Westview, 1993;
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of public international law, ,the existence or disappearance of the state is a question of
fact; that the effects of recognition by other states are purely declaratory”*>

According to the Commission, in the case of a ,federal-type state, which embraces
communities that possess a degree of autonomy and, moreover, participate in the exercise
of political power within the framework of institutions common to the Federation, the
existence of the state implies that the federal organs represent the components of the
Federation and wield effective power" ™

The Arbitration Commission noted that, although the Socialist Federal Republic of
Yugoslavia had ,until now retained its international personality”, a number of the
constituent republics had expressed their desire for independence: Slovenia, Croatia and
Macedonia in referendums, and Bosnia and Herzegovina in a parliamentary resolution.”””
Moreover, the ,composition and workings of the essential organs of the Federation . .. no
longer (met) the criteria of participation and representatives inherent in a federal state”'®
and the recourse to force in the different parts of the federation had demonstrated the
federation’s impotency.”” Consequently, the Socialist Federal Republic of Yugoslavia was ,in
the process of dissolution”, and it was ,up to those Republics that so wish, to work together
to form a new association endowed with the democratic institutions of their choice".*®

In Opinion No. 8, the Arbitration Commission dealt with the question as to whether
the dissolution could be regarded as complete. The Commission noted a number of facts
that had occurred in the intervening period since the adoption of Opinion No. 1: a
referendum held in Bosnia and Herzegovina had supported independence; Serbia and
Montenegro had constituted themselves as a new State; most of the new States formed
from the former Yugoslav republics had recognized each other's independence, thus
demonstrating that the authority of the federal State no longer held sway on the territory
of the newly constituted States; the common federal bodies on which all the Yugoslav
republics were represented no longer existed; the former national territory and population
of the Socialist Federal Republic of Yugoslavia were entirely under the sovereign authority
of the new States; Bosnia-Herzegovina, Croatia and Slovenia had been admitted to
membership of the United Nations; United Nations bodies referred to the ,former Socialist

Federal Republic of Yugoslavia“; and the UN had not accepted the Federal Republic of

1% Conference on Yugoslavia Arbitration Commission: Opinions on Questions Arising from the Dissolution of Yugoslavia, 31 ILM
(1992) 1488, Opinion No. 1, part. 1{a). The following definition of a State is provided: ‘a community which consists of a territory
and a population subject to an organized political authority; that such a state is characterized by sovereignty: ibid., part. 1(b).
% Ibid., part. 1(d).

1% Opinion No. 1, para. 2(a).

%8 Ibid,, para. 2(b).

7 \bid,, para. 2(c). Also Opinion No. 8, part. 1

1% Opinion No.1, para. 3.
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Yugoslavia (Serbia and Montenegro) as the continuer State of the Socialist Federal Republic
of Yugoslavia.199 The Arbitration Commission concluded ,that the process of dissolution of
the SFRY .. . is now complete and that the SFRY no longer exists".?*® Opinion No. 1 of the
Arbitration Commission recognized a right of self-determination for the ,peoples” of the
constituent republics of the Socialist Federal Republic of Yugoslavia: it was ,up to those
republics that so wish, to work together to form a new association endowed with the
democratic institutions of their choice””” The peoples of the republics could emerge as new
sovereign and independent States unilaterally or in association with other Republics. On 16
December 1991, the EC requested ,any Republic of the Socialist Federal Republic of
Yugoslavia' to state whether ‘they wish(Ed) to be recognized as independent states”.”*? The
invitation was extended only to the federal units. It was not extended to sub-federal units
(Kosovo), or regions dominated by a particular ethno-cultural group (those regions of
Croatia and Bosnia and Herzegovina with majority Serbian populations). The internal
administrative borders both defined the ,people"to whom the right of self-determination
was applied, and subsequently formed the international borders between the new sovereign
and independent States. In its decision to limit the scope of application of the right of self-
determination to the peoples of the republics, the Commission relied on the legal principle
of wti possidetis. in the absence of agreement to the contrary, ,the former boundaries
become frontiers protected by international law . . . The principle applies all the more
readily to the Republic since the . .. Constitution of the SFRY stipulated that the Republics’
territories and boundaries could not be altered without their consent."”””® The Arbitration
Commission recommended the recognition of Croatia,® Slovenia®® and Macedonia.”®® The
Commission did not initially recommend the recognition of Bosnia and Herzegovina.””” No
referendum on the question of independence had been held in Bosnia and Herzegovina,
although the Presidency and the Government, excluding the Serbian members, supported
independence. The Commission determined that the ,will of the peoples of Bosnia-

% Opinion No. 8, para. 3.

2 |bid,, part. 4. Article 2(1)(e) of the Vienna Convention on Succession of States in respect of Treaties, adopted 22 August
1978, in force 6 November 1996, reprinted (1978) 72 American Journal of International Law 971.

2 Opinion No. 1, part. 3.

2 peclaration on Yugoslavia (Extraordinary EPC Ministerial Meeting, Brussels, 16 December 1991), reprinted (1993) 4
European Journal of International Law 73. Denitch, Bogdan. £thnic Nationalism: The Tragic Death of Yugoslavia. Minneapolis:
University of Minnesota Press, 1994.

2% Opinion No. 3, part. 2.

2% Opinion No. 5. The recommendation was accompanied by certain conditions concerning minorities. The Commission based
its recommendations on the EC's ‘Guidelines on the Recognition of the New States in Eastern Europe and in the Soviet Union’,
311LM (1992) 1486. See also Musgrave, Self-determination and minorities, p. 112.

%% Opinion No. 7.

2% Opinion No. 6.

27 Opinion No. 4.
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Herzegovina to constitute (Bosnia and Herzegovina) as a sovereign and independent state
cannot be said to have been fully established”. The meaning of ,peoples” in this context is
not clear, given the Arbitration Commission's decision in Opinion No. 2 (below). The
Arbitration Commission determined that the assessment ,could be reviewed if appropriate
guarantees were provided by the Republic applying for recognition, possibly by means of a
referendum of all the citizens of (Bosnia and Herzegovina) without distinction, carried out
under international supervision” %

In the Socialist Federal Republic of Yugoslavia, the right of self-determination was
not applied to ,individuals sharing common and distinctive ethnic, linguistic and cultural
characteristics”, but to ,those inhabiting a region whose territorial limits had previously
been defined by an autonomous government and administration”.*®® Opinion No. 2 of the
Arbitration Commission concerned the question as to whether ,the Serbian population in
Croatia and Bosnia-Herzegovina, as one of the constituent peoples of Yugoslavia, (had) the
right to self-determination”. The Arbitration Commission responded in the negative,
concluding that the ,Serbian population in Bosnia-Herzegovina and Croatia is entitled to all
the rights concerned to minorities and ethnic groups under international law".® Thus, the
Serbian population in Bosnia and Herzegovina, which had favored the creation of a
,Common Yugoslav (i.e. Serbian) State”, or the establishment of a ,Serbian Republic of
Bosnia-Herzegovina“ " did not enjoy the right to determine the international status of the
territory where they formed the majority. The ,people“to whom the right of external self-
determination was applied was defined by reference to a political territory, and not national,
ethnic, cultural, religious or linguistic identity. Opinion No. 2 refers additionally to the
human right of peoples to self-determination, which recognizes that ,every individual may
choose to belong to whatever ethnic, religious or language community he or she wishes”. In
the view of the Arbitration Commission, ,one possible consequence of this principle might
be for the members of the Serbian population in Bosnia-Herzegovina and Croatia to be
recognized under agreements between the Republics as having the nationality of their
choice, with all the rights and obligations which that entails with respect to the states
concerned”.?? The Commission concluded that the Republics must afford the members of
minority groups ,all the human rights and fundamental freedoms recognized in
international law, including, where appropriate, the right to choose their nationality”. The

28 bid,, para. 4

2% Weller, ‘The international response to the dissolution of the Socialist Federal Republic of Yugoslavia', 606.

20 0pinion No. 2, para. 4i).

 Opinion No. 4, para. 3.

22 Opinion No. 2, para. 3. See Karen Knop, Diversity and self-determination in international law (Cambridge: Cambridge
University Press, 2002), p. 186.
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determination is not consistent with the contemporary right of peoples to self-
determination that has emerged in international law.

CONCLUSION

There is no objective distinction that can be made between groups recognized as
minorities, national minorities, indigenous peoples and peoples. What distinguishes these
groups is the nature of their political demands: simply put, minorities and national
minorities demand cultural security; peoples demand recognition of their right to self-
determination, or self-government. In the era of the United Nations, in contrast with the
earlier inter-war period, the application of the principle of self-determination of peoples
recognizes the right of the majority of the territory to confirm or deny the legitimacy of the
authority of the governing power. The right of peoples to self-determination has been
recognized for the peoples of trust and no self-governing territories, the peoples of
sovereign and independent States, peoples excluded from public life, and the peoples of the
units of a federal State in the process of dissolution. Increasingly, it is recognized that the
term ,peoples”may be applied to ethno-cultural groups within the State. The right of self-
determination has both an external and an internal aspect. The external aspect concerns
the right of the people to determine the international status of the territory. This aspect is
enjoyed by the populations of trust and non-self-governing territories, the populations of
sovereign and independent States, territorially concentrated populations excluded from
public/political life, and the populations of the constituent units of an ethnic federation in
the process of dissolution.

In all other cases, the recognition of the right of peoples to self-determination has
no impact on the territorial integrity of sovereign and independent States. The internal
aspect of the right of self-determination recognizes the right of all peoples to ,freely
determine their political status and freely pursue their economic, social and cultural
development”. The internal aspect is enjoyed by the populations of sovereign and
independent States, and by indigenous peoples and peoples recognized as such by the
State. The internal aspect of the right of peoples to self-determination is concerned with
territorial self-government. As Judge Rosalyn Higgins notes, in her Separate Opinion in
Legal Consequences of the Construction of a Wall in the Occupied Palestinian Territory,
.Peoples” necessarily exercise their right to self-determination within their own territory”.
The definition of the term ,peoples”in international law must include the requirement that
the group demands political self-government in respect of a particular territory. Citizens
who belong to groups recognized as indigenous peoples or peoples enjoy the rights of
political participation both as citizens of the State and as members of their respective
groups (indigenous peoples or peoples - and potentially both). The State must ensure the
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effective participation of all citizens in nationwide (and as appropriate regional and local)
decision-making processes, and introduce (or maintain) territorial self-government for
groups recognized as peoples.

A desire for self-government is not a sufficient criterion for recognizing a group as a
.people”. Modern justifications for territorial self-government, that is, autonomy, concern
the idea of cultural identity and integrity. Territorial self-government allows a national,
ethnic, cultural, religious or linguistic group to ,engage in their own competing nation-
building, so as to protect and diffuse their societal culture through their traditional
territory”. The definitions of the term ,people “must include both a collective expression of
a desire to be self-governing, and a distinctive ethno-cultural identity. Beyond this, no
criteria for defining the term ,people” can be discerned: peoples have the right to self-
determination, and those ethno-cultural groups having the right to territorial self-
government are to be recognized as peoples. The important fact is to recognize the value
and role of territorial self-government (for ,peoples”) as a tool for resolving cultural conflict.
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